STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LI NDA SCHWARTZ,
Petiti oner,
Case No. 99-4043

VS.

GUY M TUNNELL, BAY COUNTY
SHERI FF' S OFFI CE

Respondent .
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RECOMMVENDED CORDER

Thi s cause canme on for consideration pursuant to the terns
of the Order entered herein on Decenber 22, 1999.

APPEARANCES

For Petitioner: Linda G MIlkowtz, Esquire
2731 Blair Stone Lane
Post O fice Box 14922
Tal | ahassee, Florida 32317-4922

For Respondent: R W Evans, Esquire
Powers, Quaschnick, Tischler & Evans
1669 Mahan Center Boul evard
Tal | ahassee, Florida 32308

STATEMENT OF THE | SSUE

Due to the pre-trial notion(s), the present issue is whether
or not the Division of Adm nistrative Hearings has jurisdiction

of this cause.



PRELI M NARY STATEMENT

The Petition for Relief froman unlawful enploynment practice
was received by the Division of Adm nistrative Hearings on or
about Septenber 30, 1999.

On Cctober 13, 1999, Respondent filed his Answer and
Affirmative Defenses. Sinmultaneously therewith, Respondent filed
his Motion to Dismss. An unopposed Anmended Answer and
Affirmative Defenses and a Suppl enental Mdtion to D sm ss,
followed. No response to the Mtion was fil ed.

On Decenber 20, 1999, the undersigned initiated a tel ephonic
conference call which resulted in a Decenber 22, 1999, Order
That Order deened the Amended Answer and Affirmative Defenses and
Suppl emental Mtion to Dismss duly filed and provided for
Petitioner to file her witten response to the Mtion on or
before January 3, 2000. No tinely response by Petitioner was
filed. Respondent noved to strike Petitioner's untinely
response. In an abundance of caution, Respondent's Mdtion to
Strike is here denied, and Petitioner's |late-filed response has
been considered. However, over Petitioner's objection, no oral
argunent has been schedul ed.

FI NDI NGS OF FACT

1. This cause was initiated by Petitioner's conplaint of
"age" and "sex" discrimnation filed with the Florida Conm ssion

on Human Rel ations on or about My 22, 1996.



2. Petitioner (then-conplainant) was a female corporal in
the bailiff's unit of the Bay County Sheriff's Ofice. She
conpl ai ned of a hostile work environnent.

3. On July 28, 1999, the Florida Comm ssion on Human
Rel ations, by its Executive Director, entered a "Determ nation
No Cause" Order. Therein, the Comm ssion found:

Respondent is an enployer within the neaning
of the Florida Gvil R ghts Act of 1992, and
the tinmeliness and all jurisdictional

requi renents have been net.

Pursuant to Rule 60Y-5.004(1), Florida

Adm ni strative Code, an Investigatory Report
has been submtted by the office of

Enpl oynment [ nvestigati ons.

On the basis of the report and
recommendati on, pursuant to the authority
del egated to nme by Rul es 60Y-2.004(2)(e) and
60Y-5.004, Florida Adm nistrative Code, it is
my determ nation that there is no reasonabl e
cause to believe that an unlawful practice
has occurr ed.

4. Thereafter, Petitioner's "Petition for Relief" was filed
with the Commi ssion. The date of filing is not apparent fromthe
materials provided to the Division, so it is not possible to
determ ne therefromif the Petition for Relief was tinely filed
wthin 35 days of July 28, 1999, as required by |law. However,
the Comm ssion did not give notice of the Petition to Respondent
nor transmt it to the Division until Septenber 24, 1999.

5. Petitioner's Petition for Relief alleges discrimnation
agai nst Petitioner on the basis of "gender" (female), "age," and

"retaliation" on the basis of a hostile work environnent. On the



face of the Petition, it is not possible to determne if the
added claimof retaliation is based upon an internal grievance, a
prior conplaint pursuant to Chapter 760, Florida Statutes, or the
di scrim nation conpl aint before the Conm ssion which gave rise to
the instant Petition for Relief before the D vision.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has de novo
jurisdiction to determne the issues before it pursuant to
Chapters 120 and 760, Florida Statutes.

7. The Division is not bound by the July 28, 1999,
determ nations of the Florida Comm ssion on Human Rel ati ons which
arrive at the Division solely in the posture of "proposed final
agency action.”

8. Respondent asserts two |legal theories why the Florida
Comm ssi on on Human Rel ations, and derivatively, the D vision,
has no jurisdiction.

9. Respondent's first theory of lawis based on there
all egedly being "no specific waiver of sovereign inmmunity for
pur poses of the Florida Cvil R ghts Act of 1992 (Florida

Statutes Chapter 760 et seq.)" as discussed in Al den v. Mine,

119 S. Ct. 2240 (1999); H Il v. Departnent of Corrections, 513 So.

2d 129 (1987); Ganble v. Florida Departnent of Health and

Rehabilitation Services, 779 F.2d 1509 (11th Cr. 1986) Beard v.

Hanbrick, 398 So. 2d 708, Jackson v. Pal m Beach County, 360 So.

2d 1 (Fla. 4th DCA 1978), and the unpublished decision of Second



Circuit Judge L. Ralph Smth, Jr. dated Cctober 8, 1999, in

Hylton v. State of Florida Departnent of Revenue.

10. Respondent's second legal theory is couched in ternms of
the Petition's allegedly failing to state a valid claimfor
relief. However, Respondent further argues lack of jurisdiction
based upon Petitioner's not constituting an "enpl oyee" under
Chapter 760, Florida Statutes.

11. Respondent's first theory, the all eged absence of a
cl ear wai ver of sovereign inmmunity for proceedi ngs under Chapter
760, Florida Statutes, is rejected.

12. Every published case cited by Respondent in support of
this prem se involves a federal or state statute other than
Chapter 760, Florida Statutes, and requires that there be a clear
and specific waiver of sovereign immunity in order for a
conpl ai nant to proceed.

13. Contrary to the holding in the unpublished case dealing
with Chapter 760, Florida Statutes, it is here concluded that
Chapter 760, Florida Statutes has, indeed, acconplished a clear
wai ver of sovereign imunity, because Section 760.01, Florida
Statutes, provides in pertinent part,

(6) "Person” includes an individual,
associ ation, corporation, joint
apprenticeship conmttee, joint-stock
conpany, |abor union, |egal representative,
mut ual conpany, partnership, receiver, trust,
trustee in bankruptcy, or unincorporated
organi zation; any other |egal or commerci al

entity; the state; or any governnental entity
or agency.




(7) "Enployer" neans any person enpl oying 15
or nore enpl oyees for each working day in
each of 20 or nore cal endar weeks in the
current or preceding cal endar year, and any
agent of such a person.

(10) "Aggrieved person” neans any person
who files a conplaint with the Florida
Comm ssi on on Human Rel ations. (Enphasis
suppl i ed)
14. However, Respondent's second theory, based on |ack of
jurisdiction of "appointees" is persuasive.
15. The Florida Suprenme Court has held that a deputy
sheriff (i.e. Petitioner herein) holds office by "appointnent"
rat her than enpl oynent, and, that therefore, a deputy sheriff is

not a "public enployee” within the neaning of Chapter 447,

Florida Statutes, a labor relations statute. Mirphy v. Mck, 358

So. 2d 822, 826 (Fla. 1978). In support of its holding, the
Fl ori da Suprene Court stated, "Since deputy sheriffs have not
been identified as enpl oyees by the courts of this state, we
cannot assune that the Legislature intended to include themin
the definition of public enployee w thout express |anguage to
this effect. In the absence of |anguage incl udi ng deputy
sheriffs within the definition set forth in Chapter 447, Florida
Statutes (1975), we find they are not enconpassed by the act."
16. Even though the Mack case involved a statute (Chapter
447) and a term ("public enployee") different from Chapter 760,
Florida Statutes, and the term "enpl oyee" therein, the concept

accepted by the Court in Mack, that Sheriffs appoint, rather then



enpl oy, their deputies, stretches back to the cormmon |aw. Since
a sheriff constitutes a constitutional officer, his deputy, who

is, in effect, the sheriff's alter ego cannot be an "enpl oyee, "

subject to Chapter 760, Florida Statutes.

17. Moreover, in King v. Thomas, FCHR No. 93-6564 (undated)

the Florida Conm ssion on Human Rel ations, relying on Federation

of Public Enployees, District No. 1, Pacific Coast District,

ME. B.A, AFL-CIO v. Public Enpl oyees Rel ati ons Conm ssi on, 478

So. 2d 117 (Fla. 4th DCA 1985), which also cited Mack, supra.

entered a "Determnation: No Jurisdiction" Order, holding that
t he Comm ssion does not have jurisdiction to hear conplaints by
deputy clerks of discrimnatory treatnent and retaliation in

violation of the Florida Gvil R ghts Act (Chapter 760, Florida

Statutes), and in Voth v. St. Lucie County Sheriff's Ofice, FCHR

No. 92-2156 (August 5, 1992), the Comm ssion simlarly excluded a
deputy sheriff, stating, "The conplaint fails to state a claim
under the Human Rights Act of 1977 or the Respondent is not an
enpl oyer as defined by the Human R ghts Act. Section 760. 03,
Florida Statutes (1991)."

18. The Legislature has del egated the enforcenent of the
Florida Cvil Rights Act to the Comm ssion. Section 760.03,
Florida Statutes. The Comm ssion is enpowered to receive,
initiate, investigate, nediate, and act upon conpl aints all eging
di scrimnatory practices defined by the Florida Gvil Rights Act.

Section 760.06(5), Florida Statutes. Because the Conm ssion is



the adm nistrative agency in charge of interpreting Chapter 760,
its interpretation is entitled to great weight.

19. The Commi ssion has accepted, by its case |law, the
excl usi on of deputized officers as "appointees,”" not "enpl oyees,"
even though Section 760.01(6), Florida Statutes, has
consistently, since its inception in 1967, provided that the
state and any governnental entity or agency thereof constitute an
"enpl oyer. ™

20. The Conmm ssion's construction should not be disregarded
or overturned except for the nbost cogent reasons unless clearly

erroneous. Departnent of Health and Rehabilitation Services v.

A S., 648 So. 2d 128, 132 (Fla. 1995); Fortune Insurance Co. V.

Depart ment of |nsurance, 664 So. 2d 312, 314 (Fla. 1st DCA 1995).

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMVENDED t hat the Fl orida Conmm ssion on Human Rel ations
enter a final order dismssing the Petition for Relief herein for

| ack of jurisdiction.



DONE AND ENTERED this 27th day of January, 2000,

Tal | ahassee, Leon County, Florida.

in

ELLA JANE P. DAVI S
Adm ni strative Law Judge

Di vision of Adm nistrative Hearings

The DeSot o Buil di ng

1230 Apal achee Par kway
Tal | ahassee,
(850) 488-9675

Florida 32399-3060
SUNCOM 278-9675

Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 27th day of January, 2000.
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Linda G MIkowtz, Esquire

2731 Blair Stone Lane

Post O fice Box 14922

Tal | ahassee, Florida 32317-4922

R W Evans, Esquire

Powers, Quaschnick, Tischler & Evans
1669 Mahan Center Boul evard

Tal | ahassee, Florida 32308

Dana Baird, General Counse

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road

Building f, Suite 240

Tal | ahassee, Florida 32303-4149

Sharon Moultry, Cerk

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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